UNITED STATES OF AMERICA
THE DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

DIRECTOR, OFFICE OF
PROFESSIONAL RESPONSIBILITY,
U.S. DEPARTMENT OF THE
TREASURY, INTERNAL REVENUE
SERVICE,

Complaint No. IRS 2013-00007

DECISION AND ORDER
Complainant

V.

(b)(3) / 26 USC 6103 |

Respondent
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1. Introduction

On April 15, 2013, Complainant initiated this proceeding by filing a
Complaint against Respondent [JSEEEESE inder the authority of 31 C.F.R. part
10 (Circular 230)." Complainant alleged that Respondent engaged in disreputable
conduct under 31 C.F.R. § 10.51 (2008 & 2011) based upon the revocation of his
(b)(3) /26 USC 6103

The Complaint has requested the sanction of disbarment from practice
before the Internal Revenue Service (“IRS”). Respondent disputes the charges and

' Portions of Circular 230 were amended on June 12, 2014, See 79 Fed. Reg. 33685
(June 12, 2014); Circular 230 (Rev. 6-2014). However, these proceedings were
conducted under the prior version of Circular 230 and Respondent’s past conduct is
governed by the regulatory provisions in effect at the time the conduct occurred. See
31 C.EF.R. §10.91 (2014). Thus, regulatory citations will reference the applicable
revisions to Circular 230 as codified in the 2008 or 2011 Code of Federal Regulations
("CE.R.”). See 72 Fed. Reg. 54540 (Sept. 26, 2007); 76 Fed. Reg. 32286 (June 3, 2011);
see also Circular 230 (Rev. 4-2008); Circular 230 (Rev. 8-2011).
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asscrts as a threshold matter that Complainant lacks jurisdiction. For the reasons
discussed in detail hercin, Respondent is subject to the disciplinary authority of the
Secretary of the Treasury and the Office of Professional Responsibility (“OPR”) in
accordance with 31 U.5.C. § 330 and 31 C.F.R. part 10 and his disreputable conduct,
as established by clear and convincing evidence, warrants a suspension for forty-
eight (48) months.

II.  Procedural History

Complainant originally initiated disciplinary action against Respondent on
March 4, 2011, pursuant to the regulation governing expedited suspensions at 31
C.F.R. § 10.82 (2008). OPR sought an emergency suspension based upon the
revocation of Respondent’s California CPA license by the California Board of
Accountancy (“CBA”) which became effective on March 14, 2011. As part of that
license revocation proceeding, a state Administrative Law Judge (“ALJ") identified
six separate bases for imposing discipline, including a finding that Respondent
willfully practiced and held himself out as a CPA during periods of time when his
license to practice had lapsed. Respondent failed to respond to OPR’s expedited
suspension complaint, and a Decision by Default issued, suspending Respondent

from practice before the IRS beginning |||/ - ®)6)

On March 14, 2013, within the two-year period authorized by the disciplinary
regulations, Respondent requested the issuance of a complaint in accordance with 31
CF.R. §10.60. See 31 C.E.R. § 10.82(g) (2011). Complainant sent Respondent rotice
in a Supplemental Allegation Letter (dated March 25, 2013) of the additional
allegations that could be included in any complaint issued under § 10.60 and
allowed Respondent 14 days to respond. On April 15, 2013, Complainant issued a
formal Complaing, instituting the above-captioned proceeding.?

When initially filed, the Complaint contained six separate counts of alleged
disreputable conduct. Shortly after filing, however, Complainant made a motion to
withdraw Counts 5 and 6 which this tribunal granted on May 14, 2013, The four
remaining counts allege that Respondent engaged in disreputable conduct under 31
C.F.R. §10.51 (2008 & 2011) based upon the revocation of his CPA license by the

CBA (Count 1) and (b)(3) /26 USC 6103

¢ Pursuant to an inter-agency agreement, the Department of the Interior’s Office of
Hearings and Appeals (“OHA") has authorization to adjudicate cases pending
before the United States Department of the Treasury.
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(b)(3) /26 USC 6103 | (Counts 2 through 4). The Complaint seeks the

sanction of disharment from practice before the IRS.

As part.of Respondent’s Answer, he acknowledged that the CBA revoked his
CPA license, but disagreed with the CBA’s reasoning and noted that he was actively
pursuing judicial review of the revocation decision. With respect (NIRRT
counts, Respondent aseerted in his Answer that he met the filing requirements for

(b)(3) / 26 USC 6103

counts, Respondent denied that his actions were willful, citing his father’s illness
and the CBA's proceedings against him.

Complainant filed a timely Motion for Summary Adjudication which
Respondent opposed. Based upon a review of the pleadings and the administrative
record, this tribunal concluded that genuine issues of material fact existed which
required an evidentiary hearing.

During the pendency of this case, Respondent separately pursued appeals in
the State of California velated to his license revocation by the CBA. He initially
petitioned the California Superior Court for a writ of administrative mandamus
which the court denied, concluding that the CBA's findings were supported by the
weight of the evidence and that the license revocation was not an abuse of
aiscretion. RO N I
(2013). On September 27, 2013, the Fourth District of the California Court of
Appeals affirmed, finding that the CBA had not abused its discretion by revoking
Respondent’s license. [d. at 355-58. On January 21, 2014, the California Supreme
Court denied Respondent’s request for review, * thereby concluding Respondent’s
judicial appeals related to the revocation of his CPA license by the State of
California.

Two weeks later, on February 4 and 5, 2014, this tribunal held an evidentiary
hearing. Complainant presented the testimony of three witnesses and entered
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Jurisdiction and Respondent’s CPA License

1. On February 2, 1990, the CBA issued a CPA license to Respondent (No, CPA
54698).5 Ex. A at {4; Ex. B at T 4; see also Ex. A-1at § 2.

N

Since issuance of his license in 1990, Respondent has experienced a numbey of
lapses in the validity of his license to practice. More recently, Respondent
had a valid license to practice between September 12, 2005, and July 31, 2007.
His license to practice lapsed on July 31, 2007, and was renewed on January
31, 2008. Respondent’s license lapsed again on July 31, 2009, and according to
his Answer, was subsequently renewed in November of 2010.* Ex. A-1at [ 2;
Ex. B at { 5; Ex. M at 26; Tr. 247, 308-10.

L6}

Respondent has engaged in past practice before the IRS as a CPA as defined
by 31 C.F.R. § 10.2(a)(4). Ex. A at {9 1-2; Ex. B at §1 1-2.

4. The CBA revoked Respondent’s CPA license effective March 14, 2011, and his
license status remained “revoked” as of the date of the hearing. Ex. A-4; Tr.
50-51.

Co 1 (Revocation of Respondent’s CPA License

5. The CBA initiated its investigation of Respondent in March 2008 “to review
his compliance with continuing education requirements and to obtain a
description of his practice activities while his license was delinquent.” Ex. A-
latq 4.

7 Respondent previously held a CPA license [QIGI issued on January 30, 1981.
That license expired on July 31, 1983, and was ultimately cancelled on August 1,
1988, for failure to renew within five years. Ex. A-1at 3.

# Although the Proposed Decision discussing Respondent’s licenge revacation
indicated that Respondent’s license was not renewed after it expired on July 31,
2009, it appeats that the hearing record for the state proceeding closed on
QIQN See Ex. A-1 at 1-2 (Introduction & { 2); see also || ERRIIIEG
(indicating that the certified history of Respondent’s CPA licensure
contained in the record of the state proceeding went through August 9, 2010).

6



10.

11,

IRS-2013-00007

The initial accusations against Respondent alleged, among other things, that
Respondent practiced and held himself out as a CPA without a valid license

in September and October of 2007. [JJEQIS B e

In May of 2010, a former client filed a consumer complaint regarding
Respondent with the CBA. Ex. A-1at | 11e.

The first amended accusations, filed on September 8, 2010, alleged eight
causes for discipling, including that Respondent practiced and held himself
out as a CPA without a valid license in September and October of 2007 and in

February of 2010. Ex. A-1 at  1; see also (b)(6) I |
|

On November 2, 2010, a state ALJ held a disciplinary hearing, attended by
Respondent, to adjudicate the accusations. Ex. A-lat1;Ex.Batq 7.

On December 2, 2010, the state ALJ issued a Proposed Decision finding cause
to suspend or revoke Respondent’s CPA license based upon six of the eight
causes alleged. Specifically, the ALJ found that Respondent: (1) willfully
practiced and held himself out as a CPA in September and Octaber of 2007
and in February of 2010, when he failed to have a valid license; (2) knowingly
and willfully submitted untrue statements to the Board; (3) knowingly and
willfully practiced under the name of ||| I «1ich name
was not registered with the CBA; (4) engaged in acts constituting dishonesty,
fraud, gross negligence, or repeated negligent acts by misrepresenting his
status as a CPA to client(s) and misrepresenting to a specific client that its
2008 federal tax return had been filed; (5) knowingly and willfully failed to
respond to inquiries by the CBA; and (6) advertised or used other forms of
solicitation which were false, fraudulent, misleading, or in violation of the
California Business and Professions Code by using and advertising the

unregistered name of (b)(6) and holding himself out as a

CPA. See Ex. A-1at 7-8 (Legal Conclusions 4 1-9).

The AL)’s Proposed Decision ordered that Respondent’s CPA license be
revoked and that Respondent be required to reimburse the CBA a total of
$14,001.77 for its investigation and prosecution costs. Ex. A-1 at 9 (Order).






IRS-2013-00007

(0)(3) / 26 USC 6103
(b)(3) / 26 USC 6103

(b)(3) /26 USC 6103

1 17 7171 —
e —
I i S N A

N N ;R E—

(b)(3) / 26 USC 6103

(b)(3) / 26 USC 6103

(b)(3) / 26 USC 6103

Count 3 (b)(3) /26 USC 6103

(b)(3) / 26 USC 6103

(b)(3) /26 USC 6103




IRS-2013-00007

(b)(3) / 26 USC 6103
I —————
I
I ]

s S |
(b)(3) /26 USC 6103
I D I D
A

DRl e (N
ey

il I
(b)(3) / 26 USC 6103
5 ]
I I .
1 . ]

(b)(3) / 26 USC 6103 I 1 [ (b)3)/26USC6103
e

(b)(3) / 26 USC 6103 I .
iy |

(b)(3) / 26 USC 6103

ount 4 (b)(3) / 26 USC 6103

—_— S
Count 4 IO OVFI L N
L ®©reeuscetes
S —

(b)(3) / 26 USC 6103


















- 1RS-2013-00007
B. Count 1 (Revocation of Respondent’s CPA License)

Even though Respondent expressed disagreement with the findings of the
CBA, he does not deny that his CPA license was revoked on March 14, 2011, Tr. 50-
51. Since then, Respondent’s license revocation has been upheld by the California
Superior Court and the Fourth District of the California Court of Appeals. Se¢
. OGO O )anuary 21, 2014, the California
Supreme Court denied Respondent’s request for review, thereby concluding
Respondent’s state judicial challenges. Tr. 243-44.

The revocation of Respondent's license by the duly constituted state authority
constitates disreputable conduct under 31 C.E.R. § 10.51(a)(10) (2008) by clear and
convincing evidence for which Respondent may be sanctioned. See also Dir., Office of
Prof'] Responsibility v. Ross, Complaint No. 2011-01 (Order Granting Complainant’s
Motion for Summary Judgment, June 7, 2011) (finding that suspension of a CPA
certificate by the state board constituted disreputable conduct warranting
discipline); Dir., Office of Prof'l Responsibility v. Chistensen, Complaint No. 2012-
000005 at 10 (Decision and Order Regarding Sanction, July 23, 2013) (noting that the
revocation of respondent’s CPA licenses in Washington and Oregon provided clear
and convincing evidence that respondent committed acts deemed incompetent and
disreputable under Circular 230).

C. Counts 2-4 (Failure to (0)(3) / 26 USC 6103

Counts 2 through 4 of the Complaint allege that Respondent engaged in
(b)(3) / 26 USC 6103

Respondent filed an untimely motion to dismiss these counts as “supplemental
charges” that did not serve as a basis for his original expedited suspension from
practice before the IRS. See Respondent’s Motion to Withdraw Supplemental
Charges, With Prejudice (filed January 27, 2014). This issue has previously been
addressed as part of this tribunal’s January 10, 2014, order denying summary
adjudication, Ex. F at 7, and to the extent that Respondent’s motion seeks
reconsideration, his request is denied.

Respondent argues that Complainant did not comply with the proper
procedures for adding these counts, In support, he points to 31 C.F.R. § 10.65 (2011)
which regulates the procedure for adding charges after the filing of a complaint.

16
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However, § 10.65 has no applicability because Complainant included these three
counts as part of the original Complaint issued on April 15, 2013, Ex, A. Prior to
issuing that Complaint, OPR detailed these charges in a Supplemental Allegation
Letter dated March 25, 2013, and afforded Respondent 14 days to respond. Se¢ Ex.
A-11; see also Ex. 8. In addition, on April 8, 2013 (prior to issuance of the Complaint)
a teleconference occurred between Respondent and a representative of OPR.
Compare Ex. A at I 18 with Ex. B at J 18. Although Respondent argues that the April
8, 2013, teleconference was limited in scope, the written notice (along with the
opportunity to respond) provided by OPR adequately complied with 31 CF.R. §
10.60(¢) (2011) such that Counts 2 through 4 are propetly before this tribunal for
adjudication.

The obligation to make a Federal individual income tax return is triggered
when an individual’s gross income reaches a certain threshold level based upon
factors such as the individual’s age and filing status (e.g., single, matried filing
jointly, married filing separately). See 26 US.C. § 6012; se¢, e.g., Ex. J at 3
(instructions for 2009). As defined by statute, “gross income” includes “all income
from whatever source derived.” 26 US.C. § 61(a). At hearing and in post-hearing
submissions, Respondent argues that gross income is difficult to define and
maintains that he cannot be held accountable for any failure to file absent a
calculation of his tax liability for the years at issue, including a computation of the
See Tr. 51-71; Respondent’s Proposed
Findings and Conclusions Reply Brief at unpaginated 11-12, 15-16 {filed May 14,
2014). ]

Whether a taxpayer has a duty to file an individval income tax return is a
separate issue from whether or not taxes are owed. Tr. 70-71; see also Tr. 148-49, In

(B)(3) 726 USC 6703 I
I
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though he prepared unsigned drafts that becasne part of the record. See Tr. 80-83,
87-88; see also Ex. L. Thus, his personal circumstances do not mitigate the willfulness
of his actions. Seg, e.g., Dir., Office of Prof1 Responsibility v. Petrillo, Complaint No.
2009-21 at 8-9 (Order Granting Complainant’s;Motion for Summary Judgment, Nov.
16, 2010), aff'd (Decision on Appeal, April 22, 2011) (upholding a summary
adjudication on the question of willfulness when claimed medical, financial, marital,
and other personal difficulties did not prevenxﬁ a taxpayer from representing clients,
preparing other returns, and carrying on numerous other activities during the time
periods in question).

Accordingly, the record demonstrates by clear and convincing evidence that
(b)(3) /26 USC 6103

B cadline given that his suspension before the IRS became effective
on May 4, 2011. However, for purposes of this Decision and the sanction imposed

(b)(3) /26 USC 6103 e
I N I o-situtcs

disreputable conduct under 31 C.F.R. § 10.5T7(a)(6) (2008) for which Respondent may
be sanctioned.

VI.  Appropriate Sanction

Respondent’s license revocation and his patterr: ||| NI 1 D

(OIOYVEISSIOIHEI demonstrate, by clear and convincing evidence, a lack of
fitness to practice. As part of the CPA license revocation decision, which has been

upheld on appeal, the state ALJ identified six separate bases for imposing disciplinc.
In addition to concluding that Respondent willfully practiced and held himself out
as a CPA when he failed to have a valid license, the ALJ's Proposed Decision also
made findings directed at Respondent’s honesty in dealings with the CBA and his
clients. :

Specifically, the ALJ found that Respondent “knowingly and willfully
submitted untrue statements to the Board,” misrepresented his status as a CPA to
client(s), and misrepresented to a particular client that its 2008 Federal tax return
had been filed. See Ex. A-1 at 7-8 (Conclusions of Law at 4 4, 6); see also -

D)(6) Honesty and truthfulness are ¢ritical to fitness for

practice before the IRS. As explained by Karen Hawkins, the director of OPR, the

19
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] |b)@)/26 USC 6103 :
The Complainant has requested the sanction of disbarment from practice

before the IRS. While serious, Respondent’s acts of misconduct (and the perfinent
aggravating factors) warrant a suspension from practice for a period of forty-eight
(48) months. See 31 C.E.R. § 10.79 (2011) (descnbmg suspensions). Under the
circumstances, the period of suspension runs from the effective date of Respondent’s
expedited suspension. See Dir., Office of Prof'l Responsibility v. Chistensenr, Complaint
No. 2012-000005 at 12 n.8 (Decision and Order Regarding Sanction, July 23, 2013)
(explaining that disbarment would run from the date of the expedited suspension).
Any reinstatement after the period of suspension is properly conditioned on

(0)(3) / 26 USC 6103 [t

otherwise becoming authorized to practice.
VII.  Conclusions of Law

The following conclusions of law are based upon proof established by clear
and convincing evidence:

1. At ali times material hereto, Respondent was subject to the disciplinary
authority of the Secretary of the Treasury and OPR in accordance with 31
U.S.C. §330 and 31 C.F.R. part 10 (Circular 230).

2. Respondent engaged in incompetent and disreputable conduct within the
meaning of 31 C.ER. § 10.51(a)(10) (2008) based upon the revocation of his
California CPA license.

w

Respondent engaged in incompetent and disreputable conduct within the

=i ]
(b)(3) / 26 USC 6103

4. The proper sanction for Respondent’s conduct is a suspension of forty-eight
(48) months, with reinstatement after the period of suspension conditioned on
(b)(3) /26 USC 6103
otherwise becoming authorized to practice.

21
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Certificate of Service

[ hereby certify that I have served the foregoing Order titled Decision and
Order (Complaint No. IRS 2013-00007) upon the following parties to this proceeding
at the fax numbers and addresses indicated below:

By Fax and Certified Mail:

Timothy E. Heinlein, Esq.
Senior Counsel

Office of Chief Counsel
Internal Revenue Service

100 First Street, Suite 1800

San Francisco, California 94105
(Counsel for Complainant)
Fax: 213-894-0774

(0)(3) 7 26 USC 6103, (b)(6)
(Respondent)
Fax: [OIC)

Dated: September ZZ 2014,

at Salt Lake City, Utah. M //A
2

Brooke Gordon
Legal Assistant
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